
STATE WATER RESOURCES CONTROL BOARD 
RESOLUTION NO. BB- 23 

ADOPTION OF THE POLICY RE9ARDING THE 
lJNDER6ROUND SfORA6E TANK 

PILOT PROGRAM 

' WHEREAS: 

1. State law requires local governments to implement an underground tank 
permit program consisiting of monitoring requirements for existing 
underground tanks containing hazardous substances and design, construction 
and monitoring requirements for new tanks. 

2. Bonitoring efforts have led to the identification of approximately 5,000 
leaking underground storage tank release sites with approximately 150 new 
cases being discovered statewide each month. 

3, To address the problem of funding governmental oversight of remedial 
actions at these release sites, the Legislature appropriated funds and 
enacted AB 853 (Chapter 1317, Statutes of 19871. 

4. Prior to expending funds from the reserve account established bv 
Subdivision‘(c) of Section 7, Chapter 1439, Statutes of 
Water Resources Control Board must adopt atbeinistrative 
ptodecurts for cleanup and abafetint action taken under 
program. 
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and technical 
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THEREFORE BE IT RESOLVED: 

THAT THE STATE BOARD: 

1. Adopts the attached policy regarding implementation of the underground 
tank pilot program. . 

2. Directs the Executive Director or his designee to take actions needed to 
implement the policy. 

CERTIFICATION . * 
The undersigned, Atiinistrativt Assistant to the Board, does hereby certify 
that the foregoing is a full, true, bnd correct copy of a rtsol ution duly and 
regularly adopted at a meeting of the State Water Resources Control Board held - 
on February 18, 1988. 



STATE UATER RESOURCES CONTROL 
.BOAR~ POLICY REGARDING THE 

UNDERGROUND STORAGE TANK 
PILOT PROGRAM 

Statutory authority exists at th'e+deal, state and local level to require 
remedial action at underground storage tank release sites and t0 rank and fund 
m&jr1 action at underground ttorage'tank release SfteS UherC a responsible 
party cannot be identified or has insufficient financial resOuK@s to. 
accomplish. the needed wO*- QJ~ local agencies have used this authority to 
respond to some of these releases, as have the nine Regional Water Duality 
Control Boards. h addition, the Regional Boards are providing technical . 
assistance TV local agencies addressing undergrOund storage tank cleanup. .. 
However, no specific statewide program for funding gove-n~~o~~~~:; of 
remedial action by responsible parties has been established. 
underground storage tank release oversight is not being COnSiStentlY add&cd 
statewide, leaving site cleanup by responsible parties without adequate 
guidance. 

To address this problem, the State Board, in cooperation with the Department 
Of Health Services, is implementing a pilot program to fund oversight of 
remedial action at underground storage tank sites. This program will be 
funded through an appropriation from the State Hazardous Substances Cleanup 
Bond Fund and the federal UndergrOund Storage Tank Petroleum Trust Fund. 5 

Prior to implementation of this piI;; &gram, the State BOard is required by 
Section 25297.1 of the Health and Safety Code (A8 853, Chapter 1317, Statutes 
of 1987) to adopt, as state policy for water quality control, a&infstratlve -- 
and technical procedures to guide local agencies in development Of their 
individual programs. 

As participants in the pilot program, local agencies may contract with the 
State Board to oversee preliminary site assessment and, if necessary, remedial 
action at leaking undergwund storage tank sites. The State Board plans to 
inftfally enter into 12 contracts with subsequent expansion as appropriate. 

?&pn< Agency Selection 

Iocal a9enCfeS will be selected for participation based on their readiness to 
imp1ement fhe pilot program and the size of program which the agencies plan to 
conduct. nose agencies which have existing oversight efforts and plan to : 
l xpand staff using pilot program funds were ranked highest alaong eligible 
candidates. 
Chapte.r 6-7 of the Health and Safety Code and/or which-has failed to collect 

AnY lOCal agency which, unless exempted, has failed to implement 

and transnit t0 the State Board the surcharge fees pursuant to subdivision (bl 
Of Section 25287 . was eliminated from consideration. 

Under the Pilot Program, 
tanks which are subject to the state permit program or Subtitle (I) of the 

funds may be used at al.T'srtes containing leaking 

federa1 Rerource Conservation and Recovery Act 
agencies may perform oversight activities at &y site within their 

Chile contracting local 
&Jrisdictions 

'Or *reatenin9 t0 affect ground water to the rpproprlate Regional Board. 
8 agencies NY defer lead responsibility for any case affecting, 

. 



fn addition, the lo&l agencfes my defer lcrd nsponsfbllfty for any case 
involving a non-petroleum substance to either tha appropriate Regional Board 

- di the-tkpartwnt Of Health.~niCer. Under terns of the contract between the . . . . 
local agencies and State Board, all cases jnvolvjng no fjnancfatly solvent 
responsible party, no jdentjtfablc responsible party or no nsponsible party 
willing to conduct remedjal actjon must be reported to the State Board for 
possible listing on the state Site Expenditure Plan. 

Agrwmnts Between the State Board and local Apcncfes 

The State Board has developed a aodel contract which ujll be used as &e basis 
for negotirtfons between the local agencies and the State Board. This 
contract outlines In detail. the types of activjtjcs expected of contracting 
agencies and the admfnfstratlve dutjet of the State and Regional Boards. fhe 
wdel contract (Attachment 1) Is hereby ude a part of this water quality 
control policy. Language In the aodel contract may be modjffcd In 
negotiations with the local agcncles. 

Petition for Review 

Responsible parties or any other aggrieved persons may pctjtlon the State 
Board for review of actions or decisions made by a local agency as part of the 
agency's participation In the pilot program. The procedures for such review 
are contained In 'Review by State Board of Action or Faflun to Act by local 
Agencies' (Attachment 2). which Is hereby made a-part of this water quality 
control policy. 

Cost Recovery Procedures 

Under terms of both the Cooperative Agreement with the federal government 
transferring money from the Trust Fund and Section 25297.1 of the Health and 
Safety Code concerning the Bond Fund, local contracting agencies must agree to 
keep site-specific accounting records and other such records as are necessary 
to verify all hours worked and expenses incurred at each underground storage 
tank site. Local contractjng agencies wjll forrrard to the State Board monthly 
invoices listing all rite-specific and aQninlstrat1ve expenses. * 

The Stak Board must 'undertake cost recovery. Procedurally, the cost recovey 
efforts will be handled in the following manner. The State Board Is 
responsible for cnsurlng the preparation of cost data and for Invoicing 
responsible parties for all costs Incurred by the State Board and/or local 
contractjng agencies In perfonaing dctfvlties covered by this agreement. Such 
costs shall Include all additjonal posts required to be recovered pursuant to 
Health and Safety Code Section 25360. The State Board will provide guidcljnes 
to the.local-contracting agencies toensure that necessary cost data an 
develop& majntafned and reported to the State Board. 
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fhe State Board wfll invoice the responsible patties for all Costs, both 
direct and indirect, attributable to that Site UpOn COnClUtfOn Of the 
preliminary site assessment phase. If cleanup of the site has not been 
completed, the State Board wfll continue f nvofcfng the responsfble parties at 
regular .fntervals thereafter untfl conclusfon of sfte cleanup. 

Upon receipt of a final fnvoice for each tfte, the State Board wfll invoice 
the responsible parties for all costs attrfbutablc to the site which have not 
prevfously been reimbursed by the responsfble parties. 

Payments received from responsible partfes of sites having state-funded 
oversight will be deposited in the Hazardous Substances Clearing Account. 
Payments from responsible parties at federally funded sftes will be handled 
according to procedures establ fshed by the federal Environmental Protection 
Agency. 

Whenever a responsible party falls to repay all of the costs specfffed above, 
the State Board shall request the State Attorney General to brfng a civil 
dction to recover these moneys. The State Board shall be ttsponsfble for 
providing all necessary litigation support, including testfmony, to the 
Attorney General and the Department of Health Services in any actfon to 
recover costs. The State Board will submft to the Departnnnt of Health 
Services a copy of each referral of state-funded sites to the Attorney 
General. 

Evaluation Criteria 

In conjunction wfth the pilot program, the State Board Is developing the 
Leaking Underground Storage lank Infonnatfon System (LUSTIS). This computer 
tracking system will enable all local agencies and the Regional Boards to 
report known leaking tank sftes and their cleanup status. Usfng LUSTIS, it 
will be possible to compare cleanup of sites In the pilot program wfth sites 
handled by non-contracting local agencies and the Regional Boards. Comparison 
criteria will include number of sites cleaned and length of time required to 
clean up each site. Additional statistfcs will be tracked by State Board 
staff to determine costs under the pilot program and success fn cost recovery. 
Staff will report annually on the status of the pflot program including the 
above criteria. The report will be submitted to the State Board no later than 
September 1, 19BR and annually thereafter for the duration of the pflot 
program. 
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BECAUSE DF ITS TECHNICAL NATURE AND LENGTH, THE MODEL CONTRACT (ATMCHHENT 1) 
IS NDT INCLUDED IN THIS PACKET. COPIES WILL BE PROVIDED UPON REQUEST. FOR 
COPIES, PLEASE CONTACT BEITY MORENO, DIVISION OF UATER QUALITY, STATE UATER 
RESOURCES CONTROL BOARD, P.O. BOX 100, SACRAMENTO, CA 95801-01D0, 
(916) 324-1262. 



REVIEU BY STATE BOARD OF ACTION DR FAILURE TO ACT BY LOCAL AGENCIES 

(1) A licabflft . 
4$75+ 

Thfs scctfon l stablfshes the procedures by whfch a 
l party or other l ggrftved person ray petf tfon the State Board 

for review of the actfon or decision a local agency made as part of that 
local agency's particfpation fn the pilot progrra. Actions or decisions 
made by local agencies independent of their participation fn the pilot 
program, and actions or decfsions of local agencies that are not 
participating in the pilot program, are not subject to review by the 
State Board under this section. 

(2) Petitions. Any responsible party or other aggrieved person racy petftion 
. the State Board for review of an actfon or decision of a local agency, 

fncluding a local agency's failure to act, as part of the pilot program. 

(Al The petition shall be submitted in writing and received by the State 
Board within 30 days of the actfon or decision of the local agency. 
In the case of a failure to act, the 300day period shall comaence 
upon refusal of the local agency to act, or 60 days after the 
request has been laade to the local agency to set. The State Board 
will not accept any petition received after the 30-day period for 
filing petitions but the State Board laay, on its own aotfon, at any 
time review any local agency's action or failure to act. 

(RI The 
(1) 
(2) 

(3) 

(4) 

(51 
(6) 

(7) 

(81 

(9) 

petition shall contafn the following: 
The name and address of the petitioner: 
The specific action or inaction of the local agency which the 
State Board is requested to revfew; 
The date on which the local agency acted or refused to act or 
on which the local agency was requested to act; 
A full and complete statement of the reasons the action or 
failure to act was inappropriate or improper; 
The manner in which the petitioner is aggrieved: 
The specific action by the State Board or the local agency 
which the petitioner requests; 
A statement of points and authorities in support of legal 
issues raised in the petition; 
A list of persons, if any, other than the petftfoner, known by 
the local agency to have an interest in the subject matter of 
the petition. Such list shall be obtained from the local 
agency; 
A statement that the petition has been sent to the local 
agency, the appropriate Regional Board, and to any responsfble 
parties other-than,.the petitioner, known to the petitioner or 
the local agency; 

(101 A copy of the request to the local agency for preparaticn of- 
the local agency record. 



ici if petftfomr nqueStS a hearing for the PurpOSt Of presenting 
additional evidence. the petition shall include a statement that 
additional evidence fS available that was not presented to the local 
agency of that evidence was improperly excluded by the local agency. 
i detailed statement of the nature of the evidence and the facts to 
h pmved shall also be included. If evidence was not presented to 
the local agency, the reason it was not presented shall be 
cxplaincd. If the petitioner contends that evidence was improperly 
excluded, the request for a hearing shall include a specific 
statement of the manner in which the evidence was excluded 
improperly. 

(0) Dpon'nceipt of a petition which does not comply with this 
subdivision, the petitioner will be notified in what respect the 
petition is defective and the time within which an amended petition 
may be filled. If a properly amended petition is not received by 
the State Board within the time allowed, the petition shall be 
dismissed unless cause is shown for an extension of tiae. 

(E) The State Board cay dismiss the petition at any time if the petition 
is withdrawn or the petition fails to raise substantial issues that 
are appropriate for review. . . 

(3) Res onses. Upon receipt of a petition which complies with subdivision 
mk t e State Board shall give written notification to the petitioner, 
the responsible party or parties, if not the petitioner, the local 
agency, the Regional Board, the Toxic Substances Control Division Office 
of Legal Counsel in the Department of Health Services, and other 
interested persons that they shall' have 20 days from the date of mailing 
such notification to file a response to the petition with the State 
Board. Respondents to petitions shall also send copies of their 
responses to the petitioner and the local agency, as appropriate. The 
local agency shall .ffle the record specified in paragraph (B)(lO) of 
subdivision (2) within this OO-day period. Any response which requests a 
hearing by the State Board shall comply with paragraph (C) of subdivi-.ion 
(2). fhe time for filing a response may be extended by the State Board. 
When a review Is undertaken on the State Board's own motion, all. 
persons known to the State Board shall be notified and given an 
opportunity to submit fnfonnation and comments, subject to such 
conditions as the State Board may prescribe. 

(4) Proctedinqs befon the State Board. After 
State Board may deny the petition or grant 
part. 

(A) The State Board may order one,or more 
or factually related to be cohsfdered 

review of-the record, the 
the petition in whole or in 

proceedings which are legally 

affected 

or heard together unless any 
party thereto maker a suff.fcient showing of prejudice. 

(B) TheStat B d l oar may, in its discretion, hold a hearing for the 
receipt of additional evidence. If a hearing is held, the State 
Board_shall give reasonable notice of the tillp and place and of the 
issues to be contiderepto the responsible party or parties, if not 
the petitioner, the.local agency, any interested persons who have 



filed a response to the pttltion pursuant to subdivisfon (3) and 
such other persons as the State Board deeas approprfate. fhc State 
Board in its discretion'may require that, not later than ten days 
before the hearing, all interested parties 'Intendfng to partlcfpate 
shall submit to the State abard in wrfting the na= of each wftncss 
who wfll appear, together rJith a statement of the quallffcations of 
each expert witness who will appear, the subject of the proposed 
testimony, and the estimated time required by the witness to present 
direct testimony. The Board my also require that copies of 
proposed exhibl ts be supplled to the State Board hot later than ten 
days before the hearing. 

(Cl The State Board may discuss a proposed order In a publfc workshop 
prfor to final action at a State Board #etlng. At the workshop 
meeting, the State Board my Invite coaments on the proposed order 
from intefested persons. These coaxnents shall be based solely upon 
factual evidence contained In the record or upon legal argument. 

(0) The evidence before the State Board shall Consist Of (1) the record 
before the local agency; (ii 1 any evidence admitted by the State 
Board l t a hearing and (Iii) any other relevant evidence whkh, fn 
the judgment of the State Board, should be consIdered t0 effectuate 
and Implement the pilot program. Upon the close of a hearing, the 
presfding officer llay ktep,.the hearing record open for a deflnlte 
tima, not to l xcaed thirty days, to allow any party to ftle 
additional exhibfts, reports or affidavits. If any.person dcslres 
to sutaait factual evidence not in the local agency record or hearing 
record, and the proposed order will be discussed at a workshop 
meeting such person may take this request to the State Board prior 
to or during the workshop. This request shall include a description 
of the evidence, and a statement and supporting argument that the 
evidence was improperly excluded from the record or an explanation 
of the. reasons why the factual evidence could not previously have 
been submitted. If the State Board in Its discretion approves the 
request, the evidence must be submitted In writing by the person 
requesting consideration of the evidence to the State Board, and to 
any other interested person who filed the petition or a response to 
the petition, within five days of such approval. The l vldentlary 
submittal shall be accompanied by a notification that other 
interested parties shall be allowed an addltfonal five days from the 
submittal date to file responsive cotnnents In wrftfng. A copy of 
the notffication shall be filed wfth the State Board. 

(E) Any order granting or denying the petition ~111 be adopted at a 
regularly scheduled State Board meeting. At the meeting the State 
Board WY invite comments on the matter from fnterested persons. 
These counts shall be based solely upon factual evidence contafned 
fn the record, includfng any evidencTaccepted by-the Stat; Board' 
Pursuant to paragraph (0). or legal argument. NO IWU factual 
evidence shall be submftted at the State Board weting. If new 
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legal atgurnt is to be submitted at the State Board meeting, this 
argument fs to be filed in writing wfth the Statl Board and other 
interested persons at least five working days prior to the State 
hoard wettog In order for such argument to be considered by the 
State Board. . 

(F) ::)ar&r adopted by the State Board nay: 
Deny the petltfon upon a findfng that the action or failure 
to act of the local agency was appropriate and proper; 

(If) Set rsfde or modify the local agency's actfon; 
(Ill) Dfrect the local age&y to tike appropriate l ctfon; or 
(Iv) Request appioprlate actfon by the Regional Board or the 

Departwnt of Health Services. 

(6) If the State Board does hot adopt an order oi dismiss the petition 
wfthin 270 days of wrltteh hotlffcatfon provided in subdivision (Cl, 
the petition Is deemed Behfcd. This time limit may be extended for 
a petfod not to exceed 60 Bays by.wiftten agreement between the 
State BoaHI and the petftfoner. 

(5) Sta Orders. 
3+7-r 

The State Board may stay In whole or In part, pending final 
on of any petftfon br airy proceedings for review on the State 

Board's own motlon, the l ffett of the action or decision of the local 
agency. The fflfhb bf a petftfoh shall not operate as a stay of the 
local agency's attfoh or decision, or effect of the local agency's 
authority to f:rleart!t or amend that actfon or declsfon, unless a stay is 
issued by the Stat&.BorM. 

(A) A stay ordei w bc ftsueif u$iM $etftfoh 0) an interested person, or 
oh the State Board's own Ii&Ion; The stay order may be issued by 
the State Board, upon hotfce and a hearing, or by the State Board's 
Executive Director. If the stay aider is issued by the Executive 
DfPector, the State Boaid shall conduct a hearing within 60 days 
after the stay ordei ff issued by the Executive Director, to 
consider whether the stay bidet shou’jd be rescinded or modified, 
unless the State Board ridkCi ffhal dfsposftfon of the petition 
within that 6&day Period. 
without a heaifhg. 

A ieoueit for a stay my be denied 

(B) A Retltfon fop 8 stay still1 be iupp6ited by affldavft of a person 0~ 
persons havfng knouletlge of the facts alleged. The requirement of 
an afffdavft ndy be waived by the State Board in case of an 
emergency. A petitfon for a stay will be denied unless the 
;;ftfonet rlleges facts anti Rroducis Proof of: 

Subs~ntfal harm to petltfoner oi to the public fnterest if a 
. 

(11) 
stay Is not granted; b 
A lick of substahtlal Hera ti, other fhterested persons and ot 
.t&publfc fntireit If.8 stay Is gianted;. 

(fff) Substrntfal question* of law or fact regarding the action ot 
dtCfSfOii of the local a&my;' 
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